ST 99-0225-G L 07/14/ 1999 NEXUS

An Illinois retailer is one who either accepts purchase orders in the State
of Illinois or maintains an inventory in Illinois and fills Illinois orders
from that inventory. The Illinois retailer is liable for Retailers'

Cccupation Tax on gross receipts from sales and nust collect the
correspondi ng Use Tax incurred by purchasers. (This is a GL).

July 14, 1999

Dear Ms. XXXXX:

This letter is in response to your letter dated May 4, 1999. The nature of
your letter and the information you have provided require that we respond with a
CGeneral Information Letter, which is designed to provide general information, is
not a statenent of Departnent policy and is not binding on the Departnent. See 2
I1l. Adm Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and nmade inquiry as follows:

We are currently auditing our sales/use tax procedures, nethods of
calculation, and tineliness of filing. As confirmation of our
internal systens, we are requesting a determination letter from your
office verifying your requirenents for sales and/or use tax based on
our operation as described bel ow

Qur primary business is the leasing of bulk CO tanks and supplying our
| ease customers and others with the product for these tanks. Most of
our custoners are restaurants or in some way related to that industry.

All orders for service and product are placed at our corporate

headquarters in CITY/ STATE. W have three depots/warehouses
physically located in Illinois (CITY, CITY AND CTY). Del i very and
installation trucks use these l|ocations as their base and travel
t hroughout the state. Some customer locations in your state may be

serviced froma closer depot in another state.

Pl ease include in your response which |ocation would determ ne Sal es
and/ or Use Tax on Leases and Sal es and/or Use Tax on products.

Thank you for your pronpt assistance in this matter.

Illinois taxes the retail sale and use of tangible personal property under
two separate but related statutes. The Retailers' Occupation Tax Act inposes a
tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1996 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1996 State Bar Edition).
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An Illinois retailer is one who either accepts purchase orders in the State
of Illinois or maintains an inventory in Illinois and fills Illinois orders from
that inventory. The Illinois retailer is liable for Retailers' QOccupation Tax on

gross receipts from sales and nmust collect the corresponding Use Tax incurred by
pur chasers.

The definition of a "retailer maintaining a place of business in Illinois"
is set forth at 86 Il1l. Adm Code 150.201(i), see enclosed. An out-of-State
retailer maintaining a place of business in this State is required to register
with the State as an Illinois Use Tax collector. See the enclosed copy of 86
II'l. Adm Code 150.801. The retailer nust collect and remt Use Tax to the State
on behalf of its Illinois custoners even though the retailer does not incur any

Retailers' Qccupation Tax liability.

The final type of retailer is sinply the out-of-State retailer that does not

have sufficient nexus with Illinois to be required to submt to Illinois tax |aw.
A retailer in this situation does not incur Retailer’' OCccupation Tax on sales
into Illinois and is not required to collect Use Tax on behalf of its Illinois
cust oners. However, the retailer's Illinois custonmers will still incur Use Tax

on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State.

The United States Suprenme Court in Qill Corp. v. North Dakota, 112 S. C.
1904 (1992), set forth the current guidelines for determning what nexus
requi rements nust be nmet before a person is properly subject to a state's sales
tax laws. The Suprene Court has set out a two-prong test for nexus. The first

prong is whether the Due Process Cause is satisfied. Due Process wll be
satisfied if the person or entity purposely avails hinself or itself of the
benefits of an economc market in a forumstate. Id. at 1910. The second prong

of the Supreme Court's nexus test requires that, if due process requirenents have
been satisfied, the person or entity nust have physical presence in the forum
state to satisfy the Comrerce C ause.

A physical presence does not nean sinply an office or other physical

bui | di ng. Under Illinois tax law, it also includes the presence of any
representative or other agent of the seller. The representative need not be a
sales representative and it is immterial for tax purposes that the

representative's presence is tenporary.

In Illinois, lessors of tangible personal property under a true |ease,
except for autompbiles |leased for terns of one year or less, are considered to be
the end users of the property to be |eased. See the enclosed copies of 86 I11.
Adm Code 130.220 and 130.2010. As the end users of tangible personal property

located in Illinois, lessors incur Use Tax on the |lessors' cost price of the
property. Since lessors are considered the end users of the property and have
paid the Use Tax, no Retailers' Occupation Tax is inposed upon the rental
receipts and the lessees incur no Use Tax liability for the rental charges. In
Illinois, a true |lease generally has no buy out provision at the close of the
|l ease. If a buy out provision does exist, it nust be a fair market value buy out

option in order to maintain the character of the true | ease.
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The alternative to a true lease is a conditional sale. In Illinois, a
conditional sale is wusually characterized by a nomnal purchase option at the
close of the lease term This type of transaction is considered a conditional
sale at the outset of the transaction making all receipts subject to Retailers’
Occupation Tax. See Section 130.2010. In this situation, |essors/retailers my
give Certificates of Resale to their suppliers for tangible personal property
transferred subject to a conditional sales agreenment. The |essors/retailers owe
Retail ers' CQCccupation Tax on any installnment paynments when they are received by
the lessors/retailers. The | essees/purchasers owe corresponding Use Tax on the
amount of the installnment paynents that are collected by the | essors/retailers.

As stated above, |essees do not incur any tax liability in a true |ease

situation. However, it 1is typical of true l|leases to contain contractual
provisions stating that the lessees wll reinburse the lessors for their tax
costs. This is not a matter of Illinois tax law but of private agreenent between
| essors and lessees. |If the |essees agreed to such provisions, they are bound to
satisfy that duty because of a contractual agreement, not because of Illinois tax
I aw.

In addition to the State Retailers' Cccupation Tax, inposed at the rate of
6.25% various local taxes may apply to a transaction. The enclosed copy of 86
I1l. Adm Code 270.115 explains the manner in which one determnes if a |ocal
tax, and which local tax, is applicable to a transaction.

As the regul ation explains, |local taxes are incurred when sales occur wthin
a jurisdiction inposing a local tax. The Department has determ ned that the nost
i nportant elenent of selling occurs when a seller accepts the purchaser's offer

to buy. Consequently, selling is deenmed to occur where the purchase order is
accepted by the seller. It is the rate inposed by a jurisdiction at that
|ocation that will determ ne the correct anount of |ocal taxes. The |ocation of

the purchaser, or the point at which title passes to the buyer, is immterial.

If a purchase order is accepted outside this State but the tangi bl e personal
property which is sold is in an inventory of the retailer |located within a hone
rule municipality at the tinme of sale (or is subsequently produced in the hone

rule nmunicipality), then delivered in Illinois to the purchaser, the place where
the property is located at the tinme of sale (or is subsequently produced in
I1linois) will determne where the seller is engaged in business for Hone Rule
Muni ci pal Retailers’ COccupation Tax purposes with respect to such sale. See

Section 270.115(b)(3).

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.
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If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



